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SCOTTISH CHARITABLE INCORPORATED ORGANISATION (SCIO)





The Scottish Charitable Incorporated Organisation (SCIO) is a new legal form (April 2011) which allows Scottish charities to incorporate without having to become companies. 





The existence of a SCIO as a corporate body depends entirely on its entry in the Scottish Charity Register i.e. there is no such thing as a SCIO without charitable status. When a SCIO ceases to operate and is dissolved by OSCR, its removal from the Register means that it no longer exists. (This is compared with other structures such as a Company Ltd by Guarantee, which can continue to be a Company despite losing charitable status – as long as they do not refer to themselves as a charity). 





A SCIO must have a minimum of 2 members 


SCIO members are subject to some of the same duties as Charity Trustees – they must act in the interests of the Charity and make decisions consistent with the charity’s purposes (for example at the AGM).  


SCIO’s must keep a register of their members and charity trustees 





Applications to become a SCIO should be made to OSCR who is also the sole regulatory body). OSCR will apply the Charity Test – checking that the SCIO’s purposes are ‘charitable’ and that their activities provide ‘public benefit’ (as set out in the Charities and Trustee Investment Act (Scotland) 2005). OSCR will also check that the governing document meets the requirements of being a SCIO. 





Compliance is much the same as for other structures with charitable status including:-


Statutory Reporting to OSCR – Annual Accounts and Annual Return (same thresholds as per Unincorporated)


Statutory record keeping – including financial 


Providing information to public (references to the SCIO in required format)


Consents & Notifications process via OSCR to make changes (NB for amalgamations, transfer of undertakings and dissolutions, the consents and notifications process is different for SCIOs).





Changing from Unincorporated Association with charitable status to SCIO:-   


Application to OSCR for consent to change legal form 


Application to OSCR for consent to wind up current charity


Application to OSCR to register the new SCIO


Transfer of Assets


Wind up of existing charity and removal from Register





For more information on SCIOs, visit the OSCR website �HYPERLINK "http://www.oscr.org.uk"�www.oscr.org.uk� 








A structure formalizes your group and makes it easier to run. Use this leaflet to help you decide which structure might be the best for your group. You will need to write and adopt a set of ‘rules’ for your group to abide by – a governing document commonly referred to as your constitution. 





Most funders will require a group to be properly constituted before they will consider grant applications.


 


Although voluntary groups are not required by law to adopt a formal/legal structure – there are obviously very clear advantages for doing so. 





See also our Information Leaflets on CONSTITUTIONS and CHARITABLE STATUS
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Every care has been taken to ensure information given is accurate and current. SLCVO cannot accept any responsibility for claims arising from error or misinterpretation.                 updated April 2011











For more information on Legal Structures why not visit the Award winning Community Toolkit resource on our website. Go to �HYPERLINK "http://www.slcvo.org.uk"�www.slcvo.org.uk� choose the Community Toolkit and click on the ORGANISATIONAL section. 





UNINCORPORATED





Unincorporated organisations have no legal identity except as a collection of individuals. 





This means that an unincorporated group cannot:


hold property in its own name


enter into contracts in its own name 


cannot undertake legal proceedings


There is also the question of PERSONAL LIABILITY - individuals acting for an unincorporated group (i.e. the executive or management committee) may be held personally responsible for the organisation's obligations and debts.  


 


UNINCORPORATED ASSOCIATION





This may be the best option for you if your group is small, has a limited or specific purpose, operates on a small budget, does not own property or need to employ staff or has no long-term commitments or plans to enter into lease agreements for any equipment etc. It is a popular simple structure commonly used by small voluntary organisations. 














ASSOCIATION: ADVANTAGES





Can be set up quickly and cheaply (no setting up fees unless you involve a solicitor)


Cheap and relatively easy to run - no need to notify changes in office bearers to any public register 


Offers a democratic structure with reasonably flexible procedures


If your group’s aims (or purposes) are considered ‘charitable’ (as defined by law) and your activities provide public benefit, you can apply for charitable status (see our information leaflet Charitable Status)





ASSOCIATION: DISADVANTAGES





The group cannot hold property or enter into legal contracts in its own name 


members may be held personally liable for the organisations debts





Unincorporated TRUST





If your group is not so concerned about democratic accountability, then you might want to consider becoming a Trust. This is a less popular structure than that of an Association, chiefly because it is a single tier structure offering no member participation or democratic input. This can make it difficult when applying for funding where accountability is important. 





TRUST: DISADVANTAGES





single tier organisation- not democratic – with no membership participation. This can be a problem when fundraising. 


Trustees hold their offices until their resignation or death – they do not have to stand for re-election.   


Trustees choose other Trustees -  making it a ‘closed shop’ (again not good for demonstrating accountability)


The legal structure can be difficult to change


The trustees may be held personally liable for any debts etc.





TRUST: ADVANTAGES





Relatively cheap to set up – although you may need a solicitor or legal help with the trust deed


Relatively cheap & simple to run 


If the Trust’s purposes are considered ‘charitable’ (as defined by law) and their activities provide public benefit, they may be eligible for charitable status (see our information leaflet Charitable Status)











FIRST ASK YOURSELVES:-





What does your organisation want to achieve? 


i.e. what is your purpose?





Who can become a member & how will you recruit? How often will members meet & make decisions?





Who will be responsible for managing and controlling the group/project?





What will these managers and controllers be authorised to do once appointed? How will they be appointed?





Will the organisation be borrowing money or giving grants/loans to other projects?





Does your group own property or is it likely to own property in the future?





What is the size of your budget?





How democratic do you want/need to be?





Will you be employing staff?





The answers to these questions will help determine the best structure and constitution for your group.











INCORPORATED





An incorporated organisation has a legal identity of its own separate from the individuals involved. It can therefore 


Hold property and enter into contracts 


Borrow money  


Defend or take legal proceedings


 This structure protects its individual members and committee/board from unlimited personal liability.





If your group wants to employ someone or wants to enter into a contract concerned with buying or leasing property then this may be a suitable structure - but you will need to weigh up the setting up & running costs.   There are also increased legal obligations with being incorporated, resulting in more paperwork, reporting and the preparation of annual accounts.





COMPANY LIMITED BY GUARANTEE





An incorporated Company Limited by Guarantee is a popular and useful structure for many voluntary groups/community organisations. If your group is planning to acquire premises, employ staff, handle or be responsible for large sums of money or is entering into contracts then this democratic structure has distinct advantages. 





Company Ltd by Guarantee


 ADVANTAGES





Individuals are protected from personal liability – members liability is restricted to usually no more than £1


The organisation can hold property and borrow money in its own name.


two tier structure for decision making allowing democratic input from members including the chance to vote on election/re-election of the board of directors


Can still apply for charitable status – as long as the aims of the organisation are considered charitable (as defined by law), its activities provide public benefit and the governing document is accepted by the Office of the Scottish Charity Regulator (OSCR).




















Company Ltd by Guarantee: DISADVANTAGES





Setting up costs can be quite expensive


Legal obligation to observe rules & regulations (accountable to Companies House) 


Annual expenses for accounts audit and filing fee


If a charity – legal obligations for Trustees, annual reporting commitments and preparation of fully accrued accounts


Members cannot benefit from any ‘profits’ made








Community Interest Company (CIC)





A Community Interest Company is a social enterprise structure combining community benefit with a certain amount of private gain. This structure is suitable for a group, which wants to run a business specifically for community benefit.  CIC’s can be either a private company (limited either by shares or by guarantee) or a public limited company. They are subject to the same Company laws, and registered through Companies House. They must pass the Community Interest Test (CIT) submitted to the CIC Regulator, along with their Community Interest Statement. Once the Regulator is satisfied that the company activities are to be carried out for the benefit of the community, a CIC must report annually, consult with the community it serves, use its assets/profits for its specified community (Asset Lock) and continue to meet the Community Interest Test.





Community Interest Company: Advantages





Directors may receive agreed remuneration 


Limited liability for members


CIC’s limited by shares may raise investment by issuing shares that pay a dividend to investors (subject to a cap set by Secretary of State)





Community Interest Company: Disadvantages





In Scotland, a CIC is not eligible to apply for charitable status – therefore unable to access tax benefits of being a charity. (However, a charity can set up and own a CIC to run trading activities – subject to charity legislation.)


Legal obligations according to the relevant company structure adopted


Reporting obligations include the annual Community Interest Report


Some funders will not fund CIC’s





More information from �HYPERLINK "http://www.companieshouse.gov.uk"�www.companieshouse.gov.uk�  �HYPERLINK "http://www.cicregulator.gov.uk"�www.cicregulator.gov.uk�

















