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CHARITY LEGISLATION





The governance and regulation of charities in Scotland is set out in the Charities & Trustee Investment (Scotland) Act 2005. This comprehensive legislation includes:- 





the process for applying for charitable status


the regulations of charity accounts


the supervision & monitoring of charities


the responsibilities of Trustees 


the role and function of the Office of the Scottish Charity Regulator (OSCR)


BECOMING A CHARITY IN SCOTLAND





Application for charitable status should be made to OSCR (using their application form). OSCR will apply the two part Charity Test – looking at your group’s purposes and activities - to determine whether or not your group’s application is successful.  To satisfy the Charity Test a prospective charity must have one or more of the 16 charitable purposes as their main objective(s) AND must provide public benefit.  





What are ‘Charitable Purposes’? 





Your group will set out it’s purposes or aims in your governing document. and, in order to meet the first part of the charity test, these purposes must come under at least one of the purposes considered ‘charitable’ under the current legislation:- 





prevention or relief of poverty


advancement of education


advancement of religion/philosophical belief


advancement of health


saving of lives


advancement of citizenship or community development


advancement of the arts, heritage, culture or science


advancement of public participation in sport


provision of recreational facilities or organisation of recreational activities


advancement of human rights


promotion of religious or racial harmony


promotion of equality and diversity


advancement of environmental protection or improvement


relief of those in need by reason of age, ill-health, disability, financial hardship or other disadvantage


advancement of animal welfare


any other purpose that may reasonably be regarded as analogous (ie similar) to any of the other preceding charitable purposes   





WHY BECOME A CHARITY?





Charitable status gives organisations certain benefits, but it also comes with a great deal of responsibility. If your group is considering becoming a charity then you need to think about the group’s overall aims & purpose, the advantages of charitable status and the legal responsibilities this brings.





What are the ADVANTAGES?





Having charitable status gives a group public credibility - encouraging donations and voluntary activity. There are also financial benefits to being a charity, including eligibility to:-





apply for financial assistance from other charities such as charitable trusts


register with HMRC and claim tax reliefs and GIFT AID


receive donations from payroll-giving


claim relief on local authority rates on premises occupied by the charity (and ‘wholly or mainly used for charitable purposes’)





LEGAL COMPLIANCE





Your committee or steering group needs  to weigh up these advantages against other considerations such as the regulatory requirements and the legal responsibilities of the charity’s Trustees. 




















TRUSTEE DUTIES





In legal terms the charity’s Trustees are





 ‘the persons having the general control and management of the administration of the charity’ 





The Trustees have a collective general duty to:-


 


act in the interest of the charity


ensure that the charity operates in a manner consistent with its purposes


act with due care & diligence


ensure that the charity complies with current legislation





There are also specific legal duties that the Trustees have a collective duty for:-





to ensure that the charity’s details on the Scottish Charity Register are up to date


annual reporting - they must submit an Annual Return and Annual Accounts to OSCR in the required format 


seeking consent/notifying OSCR of changes


keeping financial records and accounts


controlling fundraising activities


providing information to the public








In Scotland it is a legal


 offence for a group to call


 itself a charity if it is not on the Scottish Charity Register. 








How should a charity refer to itself?





Once registered as a charity - your Trustees must be aware of the guidelines as to how your charity should refer to itself.  You must use your Scottish Charity Register number and the charity’s registered name on a wide range of documents (including your website home page, contracts, invoices etc). You can also refer to the charity as:-





a charity 


a charitable body, 


a registered charity 


a charity registered in Scotland 





If the charity was established under the law of Scotland and is managed/controlled wholly in Scotland then it can also call itself either:-





a Scottish Charity


a registered Scottish Charity











CONSENTS & NOTIFICATIONS





Over the years it is expected that your charity may undergo changes. The most common change is likely to be the details for your principal contact.





IT IS CRUCIAL THAT YOU INFORM OSCR ABOUT ANY CHANGES to YOUR PRINCIPAL CONTACT IMMEDIATELY 





Some changes require you to simply NOTIFY OSCR and others require CONSENT from OSCR before they can take place. 





You must NOTIFY OSCR of any changes to:-





the details of the charity


the charity’s financial year end


your group’s governing document (unrelated to the charitable purposes)





You must also confirm any changes for which OSCR has granted consent.





OSCR’s official CONSENT is required for:-





making changes to your governing document (but only if the changes are to the charitable purposes) 


changing the charity’s name


changing the legal structure


amalgamating with another body


winding up/dissolving





CEASING TO BE A CHARITY





A charity may be removed from the Scottish Charity Register either by OSCR or by its own request. Once OSCR has given consent for the winding-up of the charity, the charity’s assets (property) will continue to be ‘locked’ for the purposes as set out in the charity’s original aims. Your governing document should include a ‘dissolution’ clause which will detail this. In some cases this could mean that the Trustees will still have a legal reporting requirement (known as ‘Section 19 Monitoring’). OSCR will be able to advise you on this.








Skye & Lochalsh Council


for Voluntary Organisations


Tigh Lisigarry Bridge Road Portree Isle of Skye IV51 9ER


Tel 01478 612921 Fax 01478 613341





Skye & Lochalsh CVO is a Company Ltd By Guarantee SC177372  and a Scottish Charity SCO13885























If your group is considering becoming a charity – ask yourselves:-





Are our aims & objectives (as set out in our governing document) ‘charitable’ ?  Do they fit with the charitable purposes defined in the Charities & Trustee Investment (Scotland) Act 2005? 





Do the activities of our group provide public benefit?





Would the advantages of being a charity be of real benefit to the group?





Do we intend to seek funding from Charitable Trusts or grant making bodies?





How important is public credibility and support? 





For more information on all aspects of charitable status


 including Trustee duties, Charity accounts, when to notify and when to seek consent etc:- 





www.slcvo.org.uk


Click on Community Toolkit and choose the Organisational section OR


visit the OSCR website www.oscr.org.uk 





You can also sign up to receive regular updates from OSCR via their e-bulletin service. 





OSCR, 2nd Floor, Quadrant House, 9 Riverside, DUNDEE DD1 4NY


Tel 01382 220446 


Email info@oscr.org.uk


Website � HYPERLINK "http://www.oscr.org.uk" ��www.oscr.org.uk�














Every care has been taken to ensure information given is accurate and current.


SLCVO cannot accept any responsibility for claims arising from error or misinterpretation.
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